OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GemaLD C. MANN
ATTORURY SRUERAL

Honorable Joe Runechik, Commissioner
Bureau of labor Statistiocs
Austin, Texas

Dear 3ir:

%e are in recelp . ttter of August 11,
193¢, in which you reques »f this Department
in respect to the followix

¢les 5208-522]1,

neft is produced Yy singorn,
S omedians, and various other
nder the direction of John Dos. The

ho general type of progran desired,
Rooept the type of programs recom-
Jéhr Doe. <he person, association,

X, etc. doss not interview or pay any
‘1o any of the performers, but deals direot-
ly and only with John loe. The price of the pro-
gram is a luwp sum which is fixed by mutual agree~
zient beiween John Dce and the person, essocliation,
convention, eto, desiring the entertaihment. John
Doe selects performars to produce the type of
rrogram contrected for, and pays the parformers
the priee agrecd upon betwesen John Doe and the
rerforzeys. John Doe has exolusive charge anéd

WO COMMUNICTATION IS YO SE CONSTRUED AR A DEFARTMENTAL OFINRION UNLESS APPROVED Y THE ATTORNEY GENERAL ON FIRST ASEISTANY
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control of the performers, is present, and
directs the program throughout its rendition,

"Under the above mentioned facts, doss
John Doe come within the provisions or the Em~
rloyment Agency lLew, whereby he would be requir-
ed to obtain an employment agency license to
. earry on suoh activities:"

At the outset we wish to point out that the Texas
Enployment Agenoy lLaw, Articles 5208 through 5821, Revised
Civil Statutes of 1985, as amended, and Articles 1584 through
1593 of Vernon's Annotated Penal Code, are very fully and
capably discussed in the case of Karr v, Baldwin, 57 rod.
(2nd) 252 (bistriot Court, Texas) by Judge Atwell.

Artiocle 5208, Revised Clvil Statutes, 1925, de-~
Tinee an "Exployment Agency” as follows:

"The term 'Exployment Agency' msans svery
person, firm, partnership or assooiation of par-
sons engaged in the business of assisting em-
ployers to secure employees, and persons to se-
cure saployment, or of collecting information
regarding employers sesking cmployeaa, and per-
aons seeking employment."

The same statute 2o0ntaing the rollauing dcrini-
tion of "Employment Office™:

"The tera 'Employmant Office' means every
place or office where the business of giving
intelligence or information where employment
or help may be obtained, or whers the dusiness
of an employment agent is carried on."

. According to the statutory deﬁinition above set
out an "Rmployment Agent™ is a person, firm, pertnership
or aggcciation of persons sngaged in the business of bring-
ing sbout an employer-employes or master-servant relation-
ship between twe persons or a firm, eorporation, partner-
ship, eto, &s employer or master and a person ag smployeo
or servant, In a situation descrided in your letier, how-
ever, the agent employs and pays the entertainers, Thc
latter have no eontractual relationship whatecever with
the persons, assoolatlions, c¢lubs, conventions, eto, de-
siring the entertainment. They look to the agent for
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their instructions end their resmuneration. The agent in
turn coptracts with the aforesaid parties desiring an en-
tertainment program. A lump sum is paid to the zgent for
the show or talent he produces or furnishes,

To be an "employee™, the relation of master-servant
must exist to the extent that one party has the right of
ultimate control over the other. Surety Union Insurance Co.
v. kocleod, (Texas) 36 5. *. (2d4) 449, 551.

"In the language of the law, however, the
word t*servant' is used to embrace all classes
of employees. It is synonymous with temployee’',
and includes all persons of whatever rank or.
position who are subject to the direction and
control of enother in any departmesnt of labor
or business."” 29 Tex, Juris. 1Q.

In the Supreme Court case of Ribnik v, MoRride,
277 U. S. 350, Justice Sutherland makes this signifieant
observation:

»The businsss of securing employment for
those seeking work 1s essentlally that ol a
broker, that is, of an intermediary.”

Under the facts set out in your letter the agent
is something more than an intermediary, He is8 in reality
the employer of the entertainers, having complete control
and paying them for their services.Inthe absence of any re-
lationship of master and servant being brought about by
said agent between the entertalners on the one hand and the
persons, olubs, associations and conventlions desiring their
services, It is our opirion that the agent or entertainment
entrepreneur described in your letter does not come within
the purview of Artiele 5208, Revised Civil Statutes of 19ES,
and is not required by law to obtaln an Esployment Agenecy
license, Articles 5208 through $221, Revised Clvlil Statutes
of 1925, as amended, and Articles 1584 through 1593 of the
Annotated Penal Code of Texaa not applying to his business,

Trusting that the adbove fully answers your inqul
we are .

APPROVE.
OPINION
COMMITTEE

Yours very truly
ATTORNEY GENERAL OF TEXAS

APPROVEDAUG 22, 1939

CHRAIRMAN

ATTORNEY GENERAL QF TEXAS.

DS:LM Assistant
Add s L



